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MEMORANDUM 


The Executive Committee of the American 
Association for International Conciliation desires 
to express its hearty thanks to those who have 
suggested topics for future issues of /nternational 
Conciliation. As some two thousand suggestions 
have been received it is obviously impossible to 
use them all. Papers on some of the topics were 
already in preparation, however, and others will 
promptly be put in hand. 
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THE UNITED STATES AND LATIN AMERICA 
AT THE HAGUE. 


The corner-stone of international law is the equality 
of sovereign states. This principle has been accepted 
as fundamental and essential by international and na- 
tional jurists alike, from the second quarter of the 
Seventeenth Century, when Hugo Grotius asserted it 
in his immortal De Jure Belli ac Pacis,: to the sec- 
ond quarter of the Nineteenth Century, when Chief 
Justice Marshall emphasized it in the words, “ No 
principle of general law is more universally acknowl- 
edged than the perfect equality of nations.” ? 

In this first quarter of the Twentieth Century, 
there is not only a disposition to deny the reality of 
this principle, but it has been flatly—almost resent- 
fully—denied by various publicists.* Thus, Professor 
Lawrence, of Cambridge and Chicago, has said: 
“The doctrine of equality is becoming obsolete and 
must be superseded by the doctrine that a Primacy 
with regard to some important matters is vested in 
the foremost powers of the civilized world. Europe 
is working around again to the old notion of a com- 
mon superior, not indeed a Pope or an Emperor, but 
a Committee, a body of representatives of her leading 
states. On the American continent a similar primacy, 
though hardly of so pronounced a character [as that 
of the six “Great Powers” of Europe], seems to 
be vested in the United States.” * 

The reasons for this changing view are not far to 
seek. The intervention of the Great Powers of 


* De Jure Belli ac Pacis, ii. xxii., 13-14. 
* The Antelope, 10 Wheaton, 66. 


*T. J. Lawrence, “‘ The Principles of International Law,” (3rd 
Ed., 1906, p. 242); see also a discussion at the Third Annual 
Meeting of the American Society of International Law, held in 
Washington, D. C., April, 1910, in the “‘ Proceedings of the So- 
ciety.” 
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Europe in the domestic affairs of various small 
Powers has been impressive and frequent, from 1819 
and 1821, when the Holy Alliance “ snuffed out ” lib- 
erty and union in Germany and Italy, down to the 
recent “arrangements” of the Great Powers for 
the conduct of affairs in Persia, Manchuria, Mace- 
donia, and Morocco. The “big stick” of our own 
Republic, too, has cast a larger and larger shadow 
over this hemisphere, from 1895, when Secretary 
Olney asserted that “To-day the United States is 
practically sovereign on this continent, and its fiat is 
law upon the subjects to which it confines its inter- 
position, down to the Revolution of November, 1903, 
when the Province of Panama seceded from Colombia 
and became, under the zgis of the United States, a 
free and independent Republic. By such application 
of the Primacy theory have some of our American 
statesmen endeavored to call into being a “Great 
Power ” in the New World to redress the balance of 
the six “ Great Powers” in the-Old. 

Many of the facts, then, of recent international re- 
lations seem to militate against the validity of the old 
principle of the equality of sovereign states ; and those 
who seek for international law solely in the facts of 
international practice reject this old principle from the 
new science. 

But there is another and even more potent reason 
for this changing view. There are certain great ob- 
jects which some of the “Great Powers” are now 
seeking earnestly to secure, and which some of the 
“Small Powers” have thus far successfully resisted. 
These objects have to do chiefly with the develop- 
ment of certain phases of international legislation and 
jurisdiction which came into prominence at the second 
Conference at The Hague. Discouraged or despair- 
ing in the face of this resistance, the advocates of 
these measures, who are nationals of one or the other 
of the “Great Powers,” have lost all patience with 
the principle of equality which controlled the pro- 
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cedure at The Hague, and, throwing this principle 
overboard, have launched an attempt to secure their 
objects without the consent of, or even consultation 
with, the “ Little Fellows ” in the Family of Nations. 
Our own country, which has won lasting credit and 
renown for its leadership or advocacy of the meas- 
ures referred to, seems also, at times, to be losing 
patience with the apparently slow progress of some 
of our Latin American neighbors, not only in the 
establishment of stable governments at home, but also 
in the acceptance of the proposed measures of inter- 
national progress. 

It is essential, then, in justice to the principle of 
international equality which has been the nominal 
guide of the past, and which is still cherished as 
fundamental in some quarters of the world, and it 
is essential in estimating aright the value of the prin- 
ciple of “Great Power Primacy” which threatens to 
rule the future, to have clearly in mind the facts of 
the alleged resistance of the Latin American Republics 
offered at The Hague to the measures proposed by 
their sister Republic of the North. 

When the British and United States delegations 
made their successful effort to induce the Conference 
to urge upon the Governments the serious study of 
the possibility of an agreement as to the limitation 
of armed forces, their effort was materially aided 
by the inductive argument that Argentina and Chile 
had already made such an agreement.t Thus did a 
Latin American incident of recent years reénforce 
the Anglo-American application of the same principle 
on the Canadian border-line nearly a century ago, and 
the Anglo-American championship before the Con- 
ference of the idea that the time may have come for 
the application of the principle on a world scale. 


*The Chile-Argentina treaty of 1902 for the limitation of 
armaments was read to the Conference during the discussion of 
the question of armaments, and was received with vigorous ap- 
plause. 

















The declaration of the Conference prohibiting a 
resort to warfare in the air, before the end of the 
next Conference, was adhered to by the United 
States and by twelve of the eighteen Latin Am- 
erican delegations; and the other six,' which voted 
against the Declaration or abstained from voting at 
all, were influenced in this action by their kinsmen, 
the Frenchmen and Spaniards, and also by the con- 
sideration that the advantage of the “ Great Powers ” 
in the possession of ‘‘ Dreadnaughts” might be nulli- 
fied by the use of some new and relatively inexpensive 
device of the “bird-men.” That so large a propor- 
tion of Latin America adhered to the prohibition is 
greatly to the credit of their humanity. 

The various agreements designed to mitigate the 
horrors of warfare on land, which were supported 
by the United States, received the Latin Americans’ 
support as well. 

In regard to the prohibition of “ dum-dum ” bullets, 
or bullets which expand or flatten easily in the human 
body, Latin America has outstripped our own Republic 
in its acceptance. Indeed the United States now 
stands alone among all the world’s nations in refusing 
to adhere to this prohibition which is so obviously 
dictated by the voice of humanity. 

Latin America was also abreast with the best 
thought of the Conference in regard to the treatment 
accorded to prisoners of war. Two Cuban proposi- 
tions that prisoners of war may be kept in confine- 
ment only as an indispensable measure of safety, and 
only during the circumstances which necessitate their 
confinement, and that a special bureau of information 
shall procure and furnish to the prisoners’ govern- 
ments all desirable particulars concerning them, were 
adopted unanimously; and thus was recorded on the 
statute-book of the nations a prohibition of two heart- 


1 Chile, Guatemala, Mexico, Nicaragua, Paraguay, and Vene- 
zuela. 


6 








rending evils which Cuba has suffered preéminently in 
her sad history during the past century. The United 
States and Panama were the only American Republics, 
(and two of the six delegations) which voted in favor 
of the Japanese proposition that prisoners of war may 
be deprived of maps, bicycles, and means of transpor- 
tation for military purposes, in addition to their arms, 
horses and military papers. 

Very much the same story is to be told of Latin 
America’s participation in the measures designed to 
mitigate the horrors of warfare on the sea, as in the 
case of warfare on land and in the air. The American 
Republics were unanimous (with the exception of the 
Dominican Republic) in favor of prohibiting the use 
of unanchored automatic sub-marine mines, unless 
constructed in such manner as to become harmless 
within one hour after their control had been lost ; they 
were unanimous in favor of forbidding the use of 
anchored mines which do not become harmless as soon 
as they break their cables, the placing of mines along 
the coasts and in front of the ports of the enemy 
with the sole purpose of intercepting commerce, and 
the use of torpedoes which do not become harmless 
when they have missed their aim. Thus, the “ small 
Powers” as well as the “ great Power” of America 
refused to follow the lead of Germany and Italy which 
championed the view of states possessing relatively 
small navies that the use of mines and torpedoes— 
those “ demons of the sea,’—should not be “ unduly ” 
restricted. 

The credit of adapting the Geneva Convention, or 
the “Red Cross rules,” to warfare upon the sea— 
which was one of the most noteworthy achievements 
of the Conference—was shared in unanimously by the 
American Republics. 

Latin America voted unanimously for the proposi- 
tion of the United States that the bombardment, by 
a naval force, of undefended towns, villages, or build- 
ings, should be prohibited. 
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_ The fact that Latin America failed to follow the 
lead of the United States in its important attempt to 
abolish the capture of private property in warfare on 
the sea, was due partly to the failure of the United 
States itself to adhere to the Declaration of Paris, 
which prohibits privateering,’ but chiefly to the fear 
on the part of the “small powers” lest they should 
be deprived, through the proposed abolition, of an im- 
portant means of preventing a “large power” from 
declaring war against them, or of harassing it in case 
war should occur. This question will doubtless be 
settled at the third Conference, and it may safely be 
prophesied that Latin America, under the leadership 
of the United Sattes and Brazil, wiil join the rest of 
the world in abolishing from naval warfare both 
privateering and all capture of private property. 

Meanwhile, Latin America has joined unanimously 
with the Old World in the agreement to give merchant 
vessels due warning and fair play at the opening of 
hostilities, the United States standing alone on this 
question, for the reason that it is unwilling to accept 
any compromise short of the entire exemption of 
‘private property from capture. 

Great Britain’s epoch-making proposal to abolish 
the capture of contraband of war found on neutral 
vessels, was supported unanimously by the American 
Republics, with the exception of the United States, 
which voted against it, and of Panama, which ab- 
stained from voting at all. 

On those questions of neutral rights and duties 
which the Conference considered, we find approximate 
unanimity between the United States and Latin Am- 
erica; and in the main, the New World participated 


?One of the Colombian delegates, in allusion to this fact, con- 
trasted the recent policy of the United States in building up a 
large navy while its merchant marine has been dwindling, with 
the policy of a small navy and a large merchant marine which 
marked the ‘‘ good old days when the United States was the 
disinterested defender of the principles of justice and humanity.” 
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unanimously in that great achievement of the Confer- 
ence by which the rights of neutrals were vigorously 
asserted and carefully protected against the devasta- 
tions and the overweening demands of nations at war 
with each other. 

When we leave the subject of the restriction of the 
evils of warfare, and take up those measures for the 
prevention of warfare which have made the Hague 
Conferences forever illustrious, we find that Latin 
America did much that is worthy of praise and some 
things that have caused her to be bitterly censured. 
Whether this censure, in its bitterness or volume, is 
deserved, let a candid study of the facts reveal. 

The proposition of the United States for a world 
treaty of obligatory arbitration embracing all disputes 
with the exception of those affecting “ vital interests, 
independence, and honor,” was championed by Argen- 
tina, Brazil, Chile, Mexico, Peru, and Uruguay; and 
the support that came from Latin America to the 
Anglo-Portuguese proposition for a world treaty of 
obligatory arbitration embracing as many as possible 
specified classes of disputes, was quite as pronounced 
as came from the rest of the civilized world. Among 
the addresses delivered in support of obligatory arbi- 
tration, those of Ambassador Choate and Dr. Drago 
rank with the most convincing ever delivered. When, 
at the end of the long discussion, the Conference 
adopted a resolution expressing its acceptance of ob- 
ligatory arbitration “in principle,” and the United 
States delegation refused to vote for the resolution as 
a surrender of the advanced position which a majority 
had occupied during the debate, the delegation from 
Haiti shared its sentiments and its place of distin- 
guished isolation in a minority of two. 

The effort of the first Conference to facilitate resort 
to voluntary arbitration was reénforced in the sec- 
ond Conference by a proposition made by Peru and 
adopted by unanimous vote, except for the abstentions 
of Japan and Turkey. This proposition was that one 


9 











of two powers in dispute, instead of taking the often 
difficult step of proposing arbitration to its opponent, 
should merely notify the International Bureau at The ¢ @ 
Hague of its willingness to arbitrate the dispute, and 
that the Bureau should then bring the arbitration to 
pass. Ambassador Choate warmly supported Peru’s 
proposition, and in the course of his address re- 
marked: “No one, doubtless, has forgotten how a 
happy application of its principle has succeeded several 
times in preventing wars which threatened to break 
out between several South American states, or in 
shortening such wars.” 

The great American triumph of securing the adop- 
tion of the Porter Proposition, which obligates a re- 
sort to arbitration in the collection of contractual in- 
debtedness before a resort to force is permissible, was 
made possible to its champion, the United States, only 
through the truly generous support of Latin America. 
When it is remembered that for years before the Con- 
ference assembled, the rival Drago Doctrine, which 
goes further than the Porter Proposition in the prohi- 
bition of force, had been ably and eloquently ex- 
pounded by the learned jurist of Argentina, and had 
been very widely accepted throughout Latin America, 
and when it is remembered that Latin America had 
come to the Conference almost as a unit in the de- 
termination to secure the adoption of the Drago Doc- 
trine, the generosity and importance of its support of | 
the Porter Proposition may be better appreciated. Of 





the Latin American delegations, Venezuela was the 
only one which did ‘not vote for it, but abstained from 
voting at all; nine of them, however, while accepting 
the Porter Proposition as far it goes, still adhered to 
the Drago Doctrine as their ideal to be realized in 
the future. Brazil’s first delegate, M. Barbosa, sup- 
ported the Porter Proposition and rejected the Drago 
Doctrine, and in the course of a long address made 
a noteworthy contribution to the science of govern- 
ment in the form of a keen and learned critique of that 
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feature of the United States Constitution which 
shields the “ sovereignty” of a State against a suit 
being instituted against it without its consent. 

The establishment of an International Prize Court 
is generally considered one of the best achievements 
of the Conference, and this Court, proposed by Ger- 
many and constructed largely from United States ma- 
terials, was voted for by all the American Republics, 
with four exceptions, (Brazil, Dominica, Nicaragua, 
and Venezuela,—which abstained from voting at all). 
Of the fourteen Latin American Republics which 
voted for it, seven reserved their consent to the 
method provided for the selection of judges. This 
metliod of selection was that the eight “ large powers ” 
should always be represented on the Court, and that 
the “other powers” should each appoint one judge 
for a term of six years, but that since only seven of 
the latter judges could sit upon the bench at the same 
time their term of actual service would be from one 
to four years, this term depending upon the ranking 
of each of the “ other powers.” 

M. Barbosa, of Brazil, was the able and persistent 
opponent of this method of choosing the judges, and 
he based his opposition upon the two-fold ground 
that the ranking of the powers was arbitrary and un- 
just, and that it violated the principle of the equality 
of sovereign states. The Court of Arbitral Justice, 
which was proposed and championed by the United 
States, was also vigorously opposed by M. Barbosa 
for the same reason. In the vote for the Court of 
Arbitral Justice, eight of the Latin American Re- 
publics stated that they would accept the court only 
on the basis of international equality. 

M. Barbosa, the leader of the opposition to the Prize 
Court and the Court of Arbitral Justice, denied em- 
phatically “the quarrelsome humor, the political im- 
becility, and the hostility to the United States,” which 
had been attributed by the newspapers to him and the 
country which he represented, and reminded the Con- 
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ference of the cordial support which the Brazilian 
delegation had accorded to nearly all of the proposi- 
tions made by the United States. His conscientious, 
able and statesmanlike opposition to the two courts 
was rendered even more moderate by the ironical and 
cynical opposition of two “ small powers” of Europe. 

When a summary statement is made of the codpera- 
tion in the Conference on the part of the United 
States and Latin America, it is seen that the two 
Americas worked together in the solution of the fol- 
lowing fourteen questions: the programme, the limita- 
tion of armaments, the restriction of warfare in the 
air, the declaration of war, belligerents, prisoners of 
war, submarine mines, naval bombardment, neutral 
rights and duties, mediation, commissions of inquiry, 
the extension of obligatory arbitration by means of a 
world treaty, and, most important of all, the adoption 
of the Porter Proposition and the summons of a third 
Conference. The two Americas diverged on the fol- 
lowing eight questions: dum-dum bullets, blockade, 
contraband, the transformation of merchant vessels 
into warships, the delay of favor, the exemption of 
private property from capture, and the courts of prize 
and arbitral justice. On the first five questions in the 
latter group, Latin America is in line with the most 
progressive members of the family of nations, while 
the United States still lags behind. On the great pro- 
position of the United States to exempt private prop- 
erty from capture, four Latin American states (in- 
cluding Argentina) voted against it, three (includ- 
ing Brazil) voted for it, and the rest abstained 
from expressing their still undecided opinion. On 
the great proposition of Germany for the establish- 
ment of the Prize Court, fourteen of the Latin Am- 
erican states voted with the United States for it, seven 
of these reserving their acceptance of the plan of 
selecting the judges. And on the great proposition 
of the United States for the establishment of a Court 
of Arbitral Justice, eight of the Latin American 
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states voted in favor of it on condition that some 
plan shall be found for conserving in it the principle 
of the equality of states. 

In view of these facts, there is no question that 
Latin America has deserved well of our Republic. 
With her continental domain and unmeasured re- 
sources, her future is capable of being wholly worthy 
of the New World. For the present, our gratitude 
and our patience are alone justifiable: our gratitude 
for what she has done to aid the new internationalism 
of our time; our patience with her present attitude 
towards a Court of Arbitral Justice. Meanwhile, let 
us fervently hope and strive that our own Republic 
shall advance steadily and surely towards certain 
standards of international ethics which are still some 
distance ahead of us. 

Ws. I. Hutt 

Swarthmore College 
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